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Name & Address ofThe Appellants
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/Mis. Laxmi l?ilgineering·Pvt Ltd~· y · . Ahmedal;Jad · . .
z or4la arr t ±rig ahh{ sft'siifa uf mm@ant at or4laaRar var k'
'ff<Pmt:- .Any·person aggrieved by this Order-In-Appeal may file an appeal to the appropriate ·authority In
the followingway :- · . ·.. ' : . . . . .

v@)r yea, sa zgsea vi 'iara arql4tu =qnferanwrat art-- ·
Appeal To Custom~ Central Excise And Service TaxAppellate Tribunal :-- ·. . . . !

~·affer~.1994 <!ft·~ sa #off on9l ah fr #a 6tm~­
Under Section 86 of the Finance-Act 1994 an ·appeal lies to:- ·.
fa 24a4 tr aa, jar z«n ii tar st«4@arr i. zo, g &re
fare anuwg, mt r, 3#era7Te-380016 ·.' . , . . ... . . .' .

. . 0 . .

.The West Regional Bench of Customs, Excl~e. Service Ta:( Appellate Tribunal (CESTAT} flt 0- ·
· 20, New Mental Hospital Compound, Meghan! Nagar,J\hmedabad - 380 016.. · . ?{'ref;
(gi) s44a Faraarr ah fa4asfPa,'«soi # nr es (4) k siafr er9hr
Pw-11c1&ft. H194 cl~ ~ 9 (1) '$ arn<fcr ~~ 'P1'4 ~.t'r- { it "ilR ~ if ~ w
hf vi wad r Rra zmr # 'faa art # n{ it s ,fit ·._ · ·
~ u!Fll 'tfl~ (i pa i7fr uf atfi) sit pr it fren +zgreraur ar'nzrflo~-·.
t. mff # #faff &asarghl# err fr«gr mm &aif»a 4 'WR: ij) ~

. 'fl "G\1TT.~- ctr 'IWT, G1lTGT cl5)- tIFf a~ wnm 'l1<IT.a4fr su; s Ga a Gm# 0 i cf6f :ffl .
'1poo/- #) ht&tt net tiara $ ir, ants t liiTr 3lf{~-rm~~ s 'W.1i m
so aa «a 3tq; sou/- 1#Nm ha &hf vf!l1'~ ctr iwr, arr at ir shhu TIT. .
fit nu; o ar zru smr &a«i 1ooo/- #tr hwt 3ml

· (ii) The appeal under subsectlon (1) of. Section 86 of the Finance Acal 1994 to the Appellate ' ·
Tribunal Shall b!il fll~d in quadrup!icat~ In Form S.T.5 a~ presc(lb!3P t1ndl;lr Rule 9(1) of the ..
S!i!rvice Tax ·~ul~i; 1994-ahp $lii:t!f l?e acco)llpflnY ed. by a cqpy· of the order app.ea.le:~· • · ·.

. against (one of whiqh shaJI l,Je ce.itlfl~.d ·cPP.YY ?nd !lhc;11.llq b~ a~c1;ir(ip.1;1;,l.1$c;I. !JY a fee$ f• RS. ·
100/-where the amountofservice tax & interestdemanded & penaltyevlad ofRs. 5 Lakhs r .
less, Rs.5000/- where thie amount of servide tax & interest demarided & penally levled ls!'·
more thgn five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,009/- where t ue"< ·
service tax & mter~!ilt demand~d .& P!=!f-11;\lly l~v1ed 1s mer~ than fifty: Laxh? !1-!P~es. . . . . . . . . . . . .
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2. One copy of application or 0.1.0 •.as·lhe case may pe, and the order of the adJudlcaliori
aulhorlty shall bear a court fee stamp .of Rs.6.60 palse as prascrl.bed under Schedule-I ln terms pf .
the Court Fee Act,1975, as amended,,. ·
3.' as,sr tea vi than oft#tr nnferarr(If@)) RR#, «ssa '# afav srq #if ii iffl ' :
~fR!fffil ,rr,p!ffi~1 ml' am 'Ill ear smasffa far sat£ · . . . . ,

,.

i#3kR±gyp#e#835&#4$re8lg9g%3%9233 secs-·- '.- wt+. M..Rs ,gag,, ,sf@iM8#39es$9gs8824%8532324383/50%%83£8484$3/483932.9%83%¥2%3%222%%3%4$K4005%283%%9826%%#g@° °·. :'.-.o-..:...«. ··a.#.± ,g8%3#8$93%3$9%8#9%34%#9$93%
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' . ·,:.\,:{. ' ·,, ·.... ,.'·. ·_·:·. . .. ... :,',.-·· ... ·. '"'
crossed bank draft In favou·r of'the Assistant Registrar of tl\e bench df nominated Publlo Sector Bank • ·· . .
ofthe placewhere'the berich ofTrlbunai"ls situated. ' · · · ·±..::72##% "2is$$%$
'G'ffl'i '!l~-llftr lIT'fl) aiw·am- . . . . . ' . . . . -:<-. _:_,·•.
sgr,mr / sq sagir arr7 A2I9k m"lfii:I m<TTll' gas, or9tranferam #t amtan a.prht or ':';; .
(010) 'lllt 1iftr 1)ur,ft mift I • , · . ' . · ·•

(ill) . The appeal under sub section (2A) if the section 88 the:Finance Aot 199~, shall beea " •.. •·
Form ST-7 as prescribed tinder Rule. 9 '(2A) of the Service Tax Rules, 1994 and shall be .· ..
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one ofWhich sh.all. . · · •
be a cerlfied copy)and copy of the order passed by the Addi. J Joint or Dy, /Asstt. Commissioner or •• •·::
Superlntendent ofCentral Exclse & Service Tax {010) to' apply to the Appellate Tribunal, • • • . · ..: , •

· ' .. , ... : . ·: ... '. ,,; ... ·, .·,,i.1i'·( .•• ·.' ::". }·,· .•11,,·..:.. ;~:•:t.,;,,..:;-,.'1.
2. . zaeaiifer =mar gas o#f@)ft, «os a7if sigqa}-1 ailr@ f.i.ll'fm Ro; agar .a sir'trps;' . . ;
mf@tor# am2r pt MR4 Es 0.s0 /- tm ·q;·ptwtffi<I~ ~qre; wr l;Ti!T_~ i' · . · .. ',.,.
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4e#ersen; yavihastairgfitvtrsza. gr#"#hr onf?-'•
(I) tuU 11 ~t"~~VP"f . . .. · ... · ...

t) ad sav## 4r. n&nr fr :
(@It) hr&dz star faara#it # fr 6 k3if2r

e amtan'fz nr#qaanfa (ai. 2) arf0fa, 204 # arc»r # pafir
274)fr feasrt#mar faarthrrt arffpd sratatarm&rtl

' . , . . .;. . -~ .. .
4. For- an ;ippeal to be filed before the bESTAT, It is ·mandatory• to pre-deposit'an aniount: .. · ·
specified under the Finance (No. 2) Act, 2014 (f'{o. 26 of2014) dated 06.08.2014, under secllo'n 35F.
of the Central'~xclse Act, 1944 which ls also mat:le applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount ofpre-depositpayable would be subjectto celling ofRs, Ten
.Crores, ·

Under Central Excise and Serylce Tax, "Duly demanded" shall Include:
(I) . · amount detennlned under Section 11 D; · · . .
(ii} amount oferroneous· CenvatCredittaken;
_(!ii) amount payable µnder Ruie 6 ofthe CenvafCreditRules;· - .

es Provided furnr that the 'p5r6iliont ths section shallnot apislj to the stay 'applicator":;'
and appeals pending before any appellate authority prior..to the. comniencement of the .
finance'(No.2) Act, 2014•. ·. . . · ·; · .. •. . . ·,: · • .,

4(«) r s#ask i, s 3mar #as4#ifrar Aar sri arc arrar ayn zirvs;' .·
frafat za#inrfrav«it 1o%piar alt szihavsfqafaaavs#r 10% · · · .- ·

airerwr; #6rsr5fr&t . .
4(1) in view· of above, an appeal against this order shall lle .. before t Ton, .
payment of 1 oo/o· of the duty demand!3d w_here duty or duty and pena a e, or.
penalty, where penalty alone Is in- ·· .·

3. Attention Is also Invited to the rules covering these and other related matters contained In the . ·
customs, Excise and Service Appellate Trlb~nal (Procedure) Rules, 1982.

4. vir arm, hr4rzrsrnr anv haiwz 3it@ta if@rarur at4a)# ar4ii#iiit
Arv4r s7at zys3ff@@ua, r&9g#rqr 39 a 3#aurafc#hr@is-)23f9@rr 2eye«y frir .·
a9) f2cits; ·«.s.3erg itR fa=tr j#tern, ;&8#r BIRT 23 #3iidata ##t #tri#rz&,
aafaa#rneq4frstarasift #;ara#grarsairfr scar#rsafirarhf@
zufrarraslg&.# arf@eras&t
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. ..,
.·· .·,. . ·ORDER IN APPJ:A(,.. ' .

. This Is an appeal filed b} M/s· Laxml Englne·eiilng· Pvt, Ltd,, Ahniedabad · .
(hereinafter referred to· as the appellants) against the OIO No. ·AHM-SVT'AX- :
'000-ADC-011/16/17 dtd. 22.08,2016'(hereinafter referred to'as the impughd'.... ·
order) passed by the Addltlonal Commissioner, Service .Tax, ·Ahmedabad

I

(herelnaft~~.referr~d to as the· a~judicatlng·authorlty).

.. • ·.
. •,•··. · .

2 · On an .en<qulry by the Range office dated 27.09.2010, the- appellants
informed:.that they are providing Erectlon and Commissioning Services and. they ·
receive theorders from the .parties for materlal and Installatlon separately. They ·•. /.,.'··.·.·,
ra'r'se lnv~Ji:::es. for material and erection/ Jnstallatloh (service) se~arately. So . ·'.. .. . .
their contracts are not composite 'contracts;

:. ·:

.. ·.. •.:• : -::

3 Further during the course of audit, on_ verification of records l')l~lntalned _by·
the appellants, It was notl.~~<;l · that the appeliants had ~endered Erection;
commissioning and Installa~lon service. to· M/s Gujarat State- Petronet Ltd
(G-?PL) ahd M/s Gas Authorlty_of India Limited (GAIL) on behalf of M/s Jal.hind_:
Projects Ltd (M/s JPL) That ls to 'say th'at they ha,ve render~d serylces to 'the
clients of 'M/s J.l_>L. It Is noticed that M/s JPL had raised bllls on above n.amed
service receivers namely M/s· .·GSPL and M/s GAIL to whom services were··

. . .
rendered by the appellants and had discharged the serv_lce tax lla~llll:y.
However,· when ·the appellants had raised bills on M/s JPL towards ·.servlc¢s
rendered' to Mys GsPL and ifs&rt on behalr of M/s JPL; these bills·were raised
wlthou~ .char9.lrig any service _tax· and ti,us no service tax has. been colte~ted_ · · :· •
from' M/s JPL.. in other words, .the appellants:had not collected and pald servlce.
tax on the services rendered by t()em on sub-contract basis on l;lehalf of M/s
JPL. Whereas, the circular Issued' by :CBEG bearing No. 96/7/2007 dated
.23:.8.2907 clarifies that the subcontractor is necessarily a service provider and
the tax llablllty should be d!s~narged .~Y th'em. For the service r~celver_ (M/s.
JPL), it was be input servlce. WIth regard to maln and sub contractor ·
relatlonshlp (M/s JPL and the appellants), It Is an admitted position tha~ ·Jf

· assessee. providing taxable service as sub contractor to their prlnGlpal then. Sub
contractor Is essentially a taxable service prov!der. _In the present categ~ry,. ; .
the appeilants had earned Income to the tune of RsiJ,26,22,5971-·.. The. ... : ':. ':,
appellants however paid the's&rice tax of Rs. 15,60,153/- alongwth Interest of
Rs. 7,91,653/- vIde challan no. i0340dated 08,06.2oi1 andchallan no. 0097.
dated 22.06.2011. . . . . . . . . . . . , . . ..-~•---.... .

· , : ·· ,,.,--;'... , ,~:lTd!;•. . . . . ·-~ ..... . ,;;~ ....
4 On scrutiny of the documents submitted by the appellants, !t ·app'ear 1f:)--:-~:~~'·•·,5>. ·: · ·.
chat thy · provided copiete' .service frorri "design, supply, eree di#/_# ff?
commissioning and iristalaeton. However, they b-furcated the comp it&%} <S? lj}­

• • _ . ~,O-->:,,;!-JO ~ ·o '<~<,,~ • •": • • ·

1 I P ~ ~j-e · . ...___::.-.-
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contracts Into. supply· portion-.· and: service portion and_ they were not paying ·
service tax· on supply portion. It was also found that the appella_rits ·~ere ·.
supp!ylrjg the materlals to the site at customers store from.
manufacwres/dealers and 'from their godo~n• .' The· goods P(Ocur-ed from,-.·
manufactures were supp/led directly from manufactures; factory on the. involce :
raised by the manufactures. Erection, Installation, Testing and Commlsslonlrig Is-: ...::

done by.theirstaff/from localJabour/contractors. They.hadpaid service "Tax@.ks
.of 10.30% _on the total value· o'r Rs. 3,83,56.,551;-° anci they· had taken cenyat.. · ·
credit of. Inputs used in. the· above contract. It appears that the appellants had
artlflclally bifurcated the composite contract Into supply and construction. It'.
appears that goods were used by the appellants In erection, commissioning and ·
installation serv.lce. To evade· service tax the ~ppellants ~lsed s~parate Invoices .
for supply and erection, commissioning and Installation, The orders from -the.. . · ·.
clients were for composite contracts and the clients didn't glvEf them: any ·
separate purchase orders for supply, • . . . .

5 Further,· scrutiny .of the documents submitted by the appellants revealed.. ·
that they had also availed ·the benefit of exemption as provided- under...
Notfflcatron No. 12/2003-ST dated 20,06.2003 whtch exempted so·much of the :. -· · · .. . . .
value otall the'taxable sercs, as is equal to tne aloe'orgoods and materials" ·
sold by the· service provider to the recipient of 'service, from the service tax.
levlable thereon under section (66) of the said Act, subject to· condition that ·. . . .. .
there Is documentary proof speciffcal/y indicating the value of the said goods
and materials subject to the condition that- no credit of duty paid on such goods .

I • • • I • •

ahd·_r:1aterla/s sold, :has been taken under the provisions of cehvat credit rules .

2004

6 As'per the above notlficatioh the benefit of the exemption Is av_ailable o'n.ly
when goods· and mater!als are sold by the service provider to the:recipient; of... . . .
service. and no credit of duty pald· on such goods and materials sold has been

t •

taken under the provisions of cenvat credit rules 2004.. · . :,
' .. ·-··

· scrutiny of the records'r tie appellants reveajed.that since. the contract
awarded to the appellants 'Was coinposite in nature, the appellants' procured·
Items like. cables etc. from various marufacturers on 'payments applicable

Excise duty/sale Tax..

They- ·directly pr~cured - goods a·nd • materials from the m~riuf~cl:l.!,rirs.. ·. · ·
These goods /materials were consigned to the slte address, the invoice shgyed
the appellants as the customer and reclplent of th ~ · n~~{-- I.ri
· · · ».» n,such cases, the said goods /materlals. were shown b .. • trading:

. . Y je· •
·.·.. · ·. ·.... ... ..· ... . . . . ·:' ··~lJf· .· .... ·
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The recipient of the services.l.e. the clients of the appellants avalled the cenvat'
. tr-. ·:.. - ... - .:.,· . : ..

credit on such Involces. ;'' ; :at ?% • •

· 7 It was thus ·evident from the above table tliat M/s Jalhlnd Projects- Ltd
.avalled cenvat credit amounting to Rs. 20,16,952.06/- on the strength ' of

· Invoices Issued· by varlous manufacturers showng the appellants as customer
ar1d M/s JPL as cons!gnee.. Accordlngly, It was noticed that theappellants had' •.
contravened the provlslons if the said section as they failed to make the
payment" o"f-servfce tax amounting to Rs, 2-,41,64,485/- for which a show cau·se ·· ·
nofice;. be.aring '.'No·. STC/4-9/0&Ai12.13 .pated 23.10.2012·_ w~s ·Issued to the
appellants proposing why the amount of taxable value of Rs. 1,26,22;59:7/-; ·
recelved by them for . providing servlce 'under the category of ~Erection. ::: .
Commissioning and'.installation. service' recelved by them fror'/s 3PL during '. . ''- · . . ·. . ·..
the year 2007-08 should not.be-considered as taxable value as per provlsl_ons of. . . . .
Section 6·7 of Finance Act, '1994 and servlc;e tax of Rs. 15,60,153/-· thereon. . . . . ' . .· ..
should not be recovered from them under the provisions of Sec~lon· 73(-1) o·f the
Finance Act, 1994 by Invoking extended period of flv.e years. The service tax pf' .
Rs. 15,60,153/- already paid should not be appropriate~ against the ser:vlce tax .
liability. Furth.er The amount of Rs. 20,55,26,239/- ·. showh as trading for the
period 2007-08 to 2010-11'should not be-considered as the taxable value j:lnd. . . ' .
the exemption a·s claimed by,tne said appellants under notlflcatlon_.~o. 12/2003 .
should not be dlsallowed and serve tax of Rs. 2,26,04,332/- alorigwjth'interest: ·'

.... should not be recovered with imposition of penalties under varlous\ections of···
. -~- . . .. . .. . . . . . '

the Finance Act.

8 Being aggrieved· by th~- im•pugned· orde_r, the appellants.:have ·filed. thls
appeal on the following ·grounds:·· .~ · ~- .

a) The adjudicating aLJthority Is also referring tq the disputed vallfe· ag '..
t I • • •

the value of goods traded: .
· b) That they are ready to pay service tax on· gross value·of contracts· ·

provided they are allowed to pay service ta~ as p!;!r ·Rules·." of · .
Valuation Rules after taking abatement; .

· c) The confirmation of demana for- the perlod prior to 01.07.•2012 Is .
not sustainable .as-when there Is a· works contr.act but the terms and ·

. • . • ·'- 't!,t: •• ·• •·, ... : . . •

. :· conditions requJ~ecf"to be fulfilled for a cpntra'c_t to be called a 'works
. contract' are not" iu"lfiiled, and the· value of service Is .expllcltly :
mentioned therein,

0

It would fall under. the specific servfce categor.y. . .. . .

lil<e 'erection, commissioning or Installatlon service' In theircase; .

d). ·.That they have shown the value of.sale. of.gggjs.separately in their •
rans arsonte an ronre as toe ans$eel$%.]8""%"d

' . ,. . . . . . .f.,, :( (I) ...~---1~ 6~ .•.•• ( : . ,,

• • ' ·• •• 38432... +% ·• .- \·•, .. , ,...~-··· ,. J J 3 I Pa g.e
• .%2"y ·@"ass.,:-· ·......,___~--- . ... ·

. .

:.' .·.

.... . ·•

·#=es #
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. . .
h) That It Is accepted' position that the restriction From· taking ceti:vat

credit rs only for the service receiver who avalls abatement: in value ·. ... . .
and pays the service tax and 'this restriction Is not applicable to· .
service receiver; . : ..

i) -That If the cenvat· credit Is wrongly taken by the service receiver, · ·
· the department should initiate action for recovery of cenvat- credit. ·

_from service receivers Instead of denying the abatement benefit to·
the appellant.s;

0

0
·.'.

.. •.'. ,;

. ... , ...

. ..... '
'.· ·

. •,•. ·.

..... •,•

. : .: ..

4'·
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not tally with the audited Proflt &. Loss account as these accounts ·. ,. . . .
are for part of the fini;lncial year;· · .. · ·

• I • • •

· That.the observations of the adjudicating .authority that they ca~,:io.t · •. -
·opt for composltloii rules 'or abatement benefl_ts· under Rule 2/\ cit .
Valuatlon' Rules, 2006 at this stage Is not .correct as It ls only.a; .
procedural law and they are ready to pay service tax on 40% of'iv...
gross value of contracts post 01.06.2007 and at 4% before this :.

·," . . . . ..

e)

f)
period;
That the exemption notifications or the · valuation rules or · · . ·
composition · scheme · restricts· the cenvat credit to . the· servlce' · · ·
provider only and It is nobody's case that the appellants as'service. '',·.
providers have taken cenvat credlt of the goods traded by them .and.
used by. them on behalf of the· service receiver for ·renoitlon of:'. .
service;

» ·, . ' •

g) That the adjudlcatln_g authorl_ty'has not dealt with the issue whether
· the goods which are 'consumed by the service provider while

. rendering service· ·to service receiver can b.e .considered as. sale: of·· · . . . .
goods and whether thie.servlce recelver to whom the property In

\ ' .
goods is' transferred after completion of service can• avail· ·cenvat·
credit on the goods consumed In such service. In view of this, ttie
presumption that the cenvat credit ls not available is not correct; ''

. :-

. ..
•.

. • ,•

•'

. · ..

. ·. .)

j)_ The cenvatable Invoices have been .Issued directly In the name'of.
the customer (servlce receiver). It ls not the case of the department

. that the· service receiver has avalled cenvat credit on the strength of .. ·
invoices Issued by-the appellants;··'...·

That they have issued sales Invoices and paid VAT at full.rate for the ' ·
contracts which w~re purely for supplying materials. Where the.

. contracts were composite In nature, the service receive~ themselves·
"have bifurcated the value ofentire co rds material portion:.
and -towards service portion and th ;;;onti:-acts WhicJ-i ·.

. • • . • ·' • Y
•· '.. ~•~ only for ~~Viding service, t~ • rsslfl:d t~~' .

.. ·. . 4.]Pagg

, .
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\

. · · contracts under;Erectlon,· Commissioning and lnstallatJon service
and pald servce'at&the full rate;··.-3 •

I) .It has never .been the Intentiongf the legislature to demand service'
tax on the value 'of _goods aild materials; · :

m) That the department Is not right In demanding service tax from. ...
• therp on the ·amount which department li:$elf ·terms as ''trading. . . ..

o}

0

amount";
n) ·.That they were classlfy(ng the service on the basis o(l'lature:·of. •-. .. . .. . .

·contracts viz, under !:CI or under WCS · an~ discharged VAT and
· service tax accordingly; .
:That" the Larger Bench of. Tribunal-In the case of Bhayan~· _Bullders
Pvt. Ltd •. Vs. CST o'e[hl repdr~ed In 2013- (32) .STR-049 (TrHB) has

· clearly held that the value .of free supply materials supplied by the .
service. recelver.- tq the service provider Is not. required to be
Included .In the taxable value on whloh servrce provider pays· the
service tax l:ly claiming abatement under Notification· No. 1/20.06:~
sr; '·' ·'

••
i •• • •• :·. . : • .. ·.s'ervlce teceiv_er; ·: ·.. · ,. · · ! · · · · • : .

That even on assuring that all '·the contracts ·under whlch the
appellants have provided service are to be classlfled under Works : ·
Contract Servtce, · tlfoy have provl_ded figures of sales value under · _ ···.
each. contract and value.. ·on which VAT/ST Is paid and they: are ·

_legally eligible for deduction of such value before demanding s.erv~\:e: :

.s)

. p) That the avaflment or otherwise of cenvat credit by the servlce
.. .

· .recrplent Is not In the control of the i:!ppellants;. .
q) . That. In terms of Rule 3 of the '.Cenvat Cretjlt Rules, 2'004, It Is not

- .. - . _-necessary that the-manufacturer: or provider of output service must.
• •••' •I •••

- receive the inputs or Input services I~ the -fa~tor.y or the premises of .. . .. . . . . . . .
· outP.Ut service pray.Ider;

r) .
0

-The cost of the goods and: materials traded or sold has been borne
by- the servlce receiver and the credit has also been taken by the·

·- ...........

. t)

u)

tax; ·
· That they. have different pre-fix ori tn.volce number lndt~attni;r ··
whether it pertains·to' service or material and they have, already

: paid service tax on the services prvlded;
That: no enquiry has been conducted as to how value has been :

..... . . -· ...N.---· ..·...... ·-~ ..- --G
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2009 (14) STR<~2 (Tri. Chen.) wherein It has b.een held that see~!ng

· service tax on value on which VAT/Sales Tax Is already paid' is
contrary to the fiscal· federallsrn of Co'nstltatlon of ltidfa. ·They also ·

·, .

. .. :

·..'

.. · .... • ,

• • I,. ',. ,'
.1.

. . ·... .··;
··.···

.....
.... • ,

¥

0
. .

:the value to be subjected to service tax and the department Is · ·

bound by the departmental circulars as held in· the case of ccE, ' · ·

Vadodara vs. Dhiren Chemicals Industries - 2002 (143) ELT-19 .
(Sc); •

put r.ellance on judgement of the Hon'ble Supreme Co.urt In the case
·of- uor vs. l<amlakshl Finance -corporation Ltd. - 1991 (55)·.ELJM : .. · ·
0433 (SC); In _the case-of BSNL vs UOI - 2006 (2) STR-161 (S.C.), .....

lt has been held that once It Is posslble)o bifurcate .any tr.alisactlon

into sales portion and service portion, the r-espectlve tax ls fo · be
'levied on the respective portlon only; .

That the CBEC Circular No. 59/8/2003-:S.T dtd. 20,06.2003 has
clarified that the cost of goods and material shall not form part of

'That they also put rellance In the case laws of Sunil HI Tech · · :.: .
Engineers Ltd. - 2014 (36) SiR-408 (Tri-Mum.) ,

9 Personal hearing In the matter was held on 19.07.2017 and Shri Bhavesli · . .. . : .:. :

Patel, Chartered Accountantappeared on .behalf of 'the. appellants. 'He reiterated'·::''
the submissions made in their·grounds of appeal dated 19.10.2016.and gave:"

further submission dated 18,07.2017 and requested to drop the proceedings.: .2

10 I have gone through the contents of. show cause notice, case re2oi'ds put. . .. , . . . . .
forth before. me, written submission of the appellants and record of personal
hearing. I observe that it ls not disputed that tie appellants are engaged In. . . . .
providing_ service· of "Erection Comm!ssionfng· and Insta.llatlon Service" and
"Manage_ment, Mainte~ahce or .Rep.air Service': which are taxable .se!'vlc_es as
defined under Sub Clause (105) (zzd)' and Sub .Clause. (105) (zzg) respcctl~ely
of Section 65 of the Finance J;\ct,1994-. :r observed. that there a,:e three central . · :
Issues Involved In the pres_ent case to be decided which are as under.. .

·O.." .

. . :~.

(A) ·.Whether · an amotint: ;of is:1,2s,22·,597F received'. by · them for · ·
providing serviceunder the category of Erection Cormissioning and '
Installation Service .from M/s JPL.during the year 2007-08' on which
service tax of Rs. 15,60,153/- was not pald by them as the said
service rendered by them in the capacity of sub contractors. to M/s.
GAIL ·and M/s GSPL on behalf of M/s_ JPL demanded urder provlso fo ·
section 73(1) o·f the Finance Act, 199_4 alcmg with Interest .Is liable ·

. . . .

' .. :·.
. ·. ,. ,

.· ;·

·-I•-·!
••• ­

to be confirmed?

.. • •. f?.l P_age

,,•

, . : ....
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• k ..••. . . . .
(B) · Whether the receipt of Rs. 20,55,26,239/- towards value of tradea .

goods for the period2007-08 to 2010-114proposed to be Included
·. · In the taxable· value b~_\..;denylng · exe~ptlon ·availed under .. ....,, ......~ . .

. Notification No. 12/2003-s1'·;afici'accordlngly ser.vlce tax amol.jntlng ..
to Rs. 2,26,04,332/-·[as worked out In Annexure Ato'the sci]:
·tinder the category of Erection, Com

0

mlsslonlng
0

or Installatl~n
··. Ser¥1ce demande~. under· proviso to section 73(1)·. of l:h!3 Finance
Act;1994. Is liable to be conflrmed along with Interest:? ·

\\
·.,. ,. :' .

(C) Whether the penalties as proposed under section 76,, 77 and 78 of·· ·. . . .
the Fin9nce Act,1994 Is lmpost1ble·upon them?

0

0

.... :. '

. '- . . ' : .
11: First _of al.I✓ I tal<e up th~ Issue of the Demand of service tax on the service.
rendered ·by them in the capaclty of sub contractors to M/s. GAIL. and M/s GSPL · ·. .
o,n behalf' of M/s JPL.

12 _ I find that there Is no. dispute that tlie• Issue came to notice during the. .
course of Aud.it ~arried out by the department, It- Is noticed that M/s JPL had

• ' I I • •·•

. rai~ed bills on above named service receivers nam~ly M/s GSPL and M/s GAIL to
whom services were· rel'.Jdered by The appellants and had discharged the service

· tax· liability, H~~~v-er, when the appellants had rals~d bills on M/s JPL towaras
servl~e? -_rendered_ to M/s· GSPL EJnd M/s GAIL on ·behalf of M/s. jpL, theSEl bl'lls .
were ralsed•:~yithout Gharglng\ariy 9~rvlce·tax and •thus no ser-yice tax has been ... · ·
collected from M/s JPL. Im other words; the appellants ha<:! not collected a~d ·riot
paid service tax on· the se.rvlces rendered by them. on sub~contract basis on

. behalf of M/s. JPL. In thls regard, · page 16 of the circular issued. by CBC
bearing No. ·96/7/4007 dated 23.8.2007, dlscussl?s 1n·detall the aforesaid Issue, .

' I •

.As. peir= the ·clarlflcatlon given In· the said circular It is evident ~hat the su~ :
contractor Is necessarily a service prcMder· 'and the tax llablllty · shoulp be .
discharged by them. In the present case, relatlonshlp between M/s JPL and1EPL
Is a main contractor and sub co~tractor reiatlonshlp as The appellants provided
taxable servlc~ as a sub contractor'to their principals l.e M/s JPL. Thus; for the
service receiver (M/s JPL), the services provided by th~ appellants wer~ Input ...
services. Section 68 of the f:J,pal'.lce Act, 1994 has Imposed.· llabillty ,Ofl every •,• ..
servlce provider to pay service tax. Accordingly, the appellants Ini the capacity
of. a sub. contractor become a taxable serylce provider. The tax so. pald by the . :
sub-contra~tor becomes eilglple:.for CENVAT_ credit'for the'inaln contractor and ·
main contractor (Principal) was- required to discharge the tax llablllty on the:bills .
raised on the service receivers namely- M/s GSPL and GAIL. The whole ldea of
CENVAT credit gets defeated If every Input supplier or.thienput,service provider •
does not pay due tax on the grout that either the far!jet,anufacturer

. .t {-:•· ,,,Ji/_ ·) 11; ,~.
h eh} "vr­
ea. /..
, k « . '
'--is+rt"
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or the outpu_t service provider was paying th!:l tax. Sfmllarly, the government .
machinery cannot be put to task of verification or the facts, whether· final. . .
product manufacturer or the output .service prqvlder h'as• p_a.ld the tax."

13 I find that the service tax of Rs. 15,60153/- was pertaining to the period .
2007-08. The relevant circular No, 96/7/2007 was issued on 23,8,2007 which
was an open document for the trade. This circular was displayed on CBEC's weh
slte. The audit was carried out and audit report was Issued 0n 14.03,2011. The
perusal of audit para clearly reveals that Initially they did not· agree .with the·.

. . . .
objection raised In this ·regard, However the payment of ·service tax. along with· .
Interest was paid on 22.06.2011. Perusal of events clearly reveals that had the, . .

. observation not been pointed out 'by the audit, the appellants would not have. .. . . .
paid the said .amount. The circular was rssued on 23.08.2007 and payment of. . ..
sP.rvite. tax Involved was made on 22.06,2011 · I.e. nearly after four ·years,

'•
During this period the appellants .never came forward for payment of· Serylce. ~ .
Tax. Therefore I find that this act of .omission and suppresslon of Information Is
with intention to evade payment of service tax. Accordingly I find that their case''
falls under the category or S.ectlon 73(4) of the Finance Act, 1994 a_nd canr:iot ·
be governed under the provlslons of Section 73(3) of the FInarice Act, 1994.

· Accordingly I Ind that they are llable to penalty as proposed under section'77'of
the Finance Act,1994.

. .

14 · Now I take up the lsstie of Denlal of exemption under Notification No;
. . . . . ,. -~~--- . . . · · ,

12/2003-ST thereby leading to deriiand, 'of service tax amounting to Rs: ..
2,26,04,332/.I find that during the period" 2007~08 to 2010-11, the appellants
entered ·rn to · contracts with various customers for providing "Erection
Commissioning and lnstallatlon Service", It is the submission of the ,appellants

. that they had discharged their servlce tax liability in various contracts on the
service portion only and not ori supply.

15 From the. case records, lt Is· ~vldent that. the appellants have availed.
Cenvat credit whlle executing some of the contracts that they had received. The
said service requires utilization of various material wfilch they had purchased 1i
their name and In some cases they purchased material In thelr account for
providing service, however, the cenvat of the same have been avalled at the:·.·
recipient end. In his regard r°flnd th·at t~is has been· clearly done to Irregularly .
avall benefit of Notification No, 1,2/2003-ST, ThIs notification clearly states that· ..
no service tax is payable on the value of materials If It Is established that such
materials were sold under Invoice;, on which the appellants had discharged VAT, .

, ----... . .
and no cenv·at Is availed by the appella at the appellants have·
not produced any· evidence which· lhdl d Issued fnvolces for·

, . . . . . .
. ' . . . .
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such materials and VAT helve· beeh paid on such materials which have been
..~1,. ' . . ..,~. • .

used by. them for provding service to the, reclplei shrerore I hold that the
materlals were not sold separately and accordingly the value of materials has to. .
be Included In the value of ta·xable service.

... [·

[.

· 16 As regard to suppression of· facts and penalty under Section 76, 77. aod
78, they. failed to Include the value of materlal in- the taxable value under
section 67 'of the Finance Act,i994. I find that the appellants 'have consequently- ·
not paid the applicable service· and ;walled the ex~mp.tlon ~otlficat'lons .wron'gly
even when they knew all the procedures and provisions,. . . . . .

17 Under the clrcumstanc1=s; r find that there ls no ground- to Interfere. with . ·
' '

the Impugned order and theref.ore Is accordingly upheld and the · a·pp~ar' Is·
rejeted. •

··:

0
. . '

18 . The·.appeal is dlsposed"off accordingly with consequent rellC:lf,·
flaaf arr zsf frmtanfatera sada@#fa#tsar?1 c.
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